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RESPA-TILA Integration: On the Brink of Implementation 



Preventing Mistakes 

RULE 1: Develop a Culture of Compliance 
 

RULE 2: Develop Strong Compliance 
Infrastructure 
 

RULE 3: Keep Your Customers Happy 
(and reduce regulatory complaints)  



But what if  
something  
goes…  

 



Integration Rule Changes Legal Liability 
For Disclosure Errors 

 In the past- No private right of action for errors in the GFE 
or HUD-1 
This meant no private lawsuits at all! 

 After Integration- All disclosure violations are subject to 
TILA’s liability provisions 
 This means any mistakes in the disclosure documents can result 

in a private lawsuit, IN ADDITION TO administrative action 

 RESPA kickback liability is unaffected by the integration 
rule 



Meet Johnny Paycheck, star of the following hypothetical 



The Story 

You, a top compliance officer, are conducting a random 
review of a loan file two days before the loan is scheduled to 
close. 
 

You discover to your horror, that the company failed to 
disclose a prepayment penalty in a non-conforming, jumbo 
loan product that has a two year prepayment penalty of 
$5,000. 
 

The error, you discover, was caused by a mistyped entry in 
your origination software.  



The Problem 

For incorrect disclosure of a prepayment penalty, the integration rule 
requires you to redisclose and wait three days before closing. 

 

When you tell Johnny Paycheck the closing has to be delayed, he goes 
ballistic. A delay,                    it turns out, would put the borrower in 
violation of a                             $2,000,000 purchase  contract with 
$25,000 in earnest                                  money at stake. The Seller has 
multiple offers for                                     $100,000 more than the 
purchase price so an                                     extension is not likely to be 
granted.  



What to do? 

Under the rule, the three day waiting period can only be 
waived for a “bona fide personal financial emergency.” 
 

The only example of a bona fide personal financial 
emergency given by the CFPB is the prevention of imminent 
foreclosure.  
 

To close or not to close, that is the question…. 



A Hierarchy of Potential Liability 

Right of 
Rescission 

• No more loan 
• Attorney Fees 

ATR 

• 3 years of finance charge 
• Defense to foreclosure 
• Attorney Fees 
• Potential Class Action 

LO Comp 
Rule 

• 3 years of finance charge 
• Defense to foreclosure 
• Attorney Fees 
• Potential Class Action 

 

Integration 
Rule 

• $4,000 statutory penalties 
• Actual Damages 
• Potential Class Action 
• Attorney Fees 



Actual Damages 

 Only available if the consumer can show detrimental 
reliance by showing: 

He or she read the disclosures 

He or she understood the charges being disclosed 

Had the disclosure been accurate, he or she would have 
sought a lower price 

He or she would have obtained a lower price 

Vallies v. Sky Bank, 591 F.3d 152 (3d Cir. 2009) 

 



Bona Fide Clerical Error Defense 

No liability if you can show “that the violation 
was not intentional and resulted from a bona 
fide error notwithstanding the maintenance of 
procedures reasonably adapted to avoid any 

such error.” 



Enforcement Actions: CFPB Liability  
“Abandon all hope ye who enter here” 

 

 Fidelity Title- Forced to disgorge $27,076 in origination fees and 
pay a fine of $54,000 as a result of an office rental arrangement 
found to violate RESPA’s anti-kickback rule. 

 Capital One- Forced to pay restitution to borrowers of 
inappropriately charged fees and finance charges and a $25 million 
fine for deceptive marketing practices. 

 Resistance is Futile. If the largest financial institutions in the world 
agree to settlements in which the CFPB dictates the numbers and the 
terms, you will too.  

 



Enforcement Actions: DORA Liability 

 DORA may bring an administrative action to enforce the RESPA-
TILA Integration Rule  

 Both the company and the individual loan originator may be named 
in the action 

 Similar to a private lawsuit, but heard by an administrative law judge 

 Appeal to the Colorado Court of Appeals is possible if there is an 
adverse administrative law ruling 

 If you decide to fight, be prepared to appeal 

 Most likely outcome is negotiating a consent order 

 



Johnny Paycheck: The Choice 
To Close 

 Risks associated with less than strict compliance 
 Risk of an individual lawsuit?  

 Not a class action. “One off” situation.  

 Borrower likely to sue? No! borrower is happy! Why would he? 

 No damages.  

 Statutory penalty is only $4,000. Also, no impact on right of rescission, ability-to-repay, or 
loan originator compensation rules  

 Risk of complaint to Dora and/or CFPB? No! Borrower is happy.  
 Dora primarily responds to complaints.  

 CFPB enforcement action? Unlikely, unless it comes up in an audit, which are 
still few and far between.  
 If it comes up in an audit, there is still a non-blushable argument that there was a bona fide 

personal financial emergency and/or bona fide clerical error 

 



Johnny Paycheck: The Choice 
Not to Close 

Risks associated with strict compliance 
 Enraged borrower may sue to recover lost earnest money: $25,000 ( but no 

attorney fees recoverable because you have no contract or statute allowing 
such recovery) 

 Enraged real estate broker representing borrower will never send Johnny 
Paycheck another referral 

  Enraged loan originator Johnny Paycheck may take his entire “Team 
Paycheck”  to another company   

 



Mortgage lending is an environment full of 
regulatory risk these days. But, with a culture of 
compliance and knowledge about the liability for 
violations, you can manage the risk, just like a 
rock climber manages risk through the use of 
ropes and safety gear. 
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